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INTRODUCTION

This Disciplinary Panel (“the Panel”) has been appointed to determine (i) whether
Saracens Limited (“Saracens”) has breached certain of the Premiership Rugby
Salary Regulations (“the Regulations”) as alleged by Andrew Rogers in the charges
set out in his letter and Appendices dated 20 June 2019 in respect of the Salary Cap
Years (“SCYs™) 2016/17, 2017/18 and 2018/19 and, if so, (ii) what sanctions to

Limited (“PRL")

( of the Regulations” as follows:

(a) Ensuring the financial viability of all Clubs and of the Aviva Premiership

res on Clubs’ costs;
for Clubs;
(d)

(e) Enabling Clubs to compete in European Competitions.”

Each Club is permitted to pay its players a certain amount of total salary (“the
Salary”) in each SCY up to a cap that is referred to in the Regulations as the
“"Senior Ceiling”. Each SCY runs from 1 July in one year until 30 June in the
following year. The Senior Ceiling comprises the combined salaries of all the players
at a Club. Schedule 1 describes the amounts that constitute Salary. The application
by Mr Rogers of Schedule 1 to Saracens and its proper interpretation lie at the
heart of the dispute that we have to resolve.



The Charge of breach of Regulations 3 and 11.1 that was made against Saracens is
set out in Appendix 1 to this Decision. In respect of the SCY 2016/17, Mr Rogers
stated in the Charge that he had identified payments to players that constituted
Salary such that he was of the reasonable opinion that Saracens had exceeded the
Senior Ceiling of £6 million by £325,000 or more. He calculated the amount of the
excess as £1,104,968.60. He has since revised this figure to £1,134,968.60. This
revised figure (which is supported by PRL) was placed before the Panel in a Revised
Calculation (“the Re

by Saracens.

Saracens had e

1

tion by Saracens.

to

Jara 295 below.

Saracens takes a preliminary point that the salary cap provided for by the
Regulations is illegal on the grounds that it is contrary to Competition law. A
similar point was taken in the case of Queen’s Park Rangers v English Football
League [2017] in relation to the Financial Fair Play ("FFP”) Rules that have been
introduced in football. The grounds on which it was rejected by the arbitral tribunal
in that case are relied on by PRL in the present case. We deal with Competition law
challenge in Section C below.



10.

11.

12.

13.

THE EARLIER CHALLENGE

Saracens has been the subject of investigation under the Regulations before. In
accordance with what is now Regulation 4.9(a), Mr Rogers initiated an Investigatory
Audit in relation to Saracens on 1 December 2014, because he thought that it was
in breach of the Regulations. During the process, he concluded that Saracens was

guilty of failing to co-operate with that Investigatory Audit. He decided to charge

act.

Thos dings) were

are illegal and thus void and unenforceable

uropean Union ("

P
tion contrary to Article 102 TFEU and the
Chapter II prohibition under the 1998 Act was also advanced in the written

pleadings.

As there is no material difference for present purposes between the EU and UK
prohibitions and the case as argued before the Panel focused on the EU
prohibitions, what follows concentrates on the allegations of breach of the EU
prohibitions and the same reasoning applies to the allegation of breach of the
equivalent prohibitions under the 1998 Act, unless otherwise stated.



14.

15.

16.

The evidence put forward by Saracens consists of a first withess statement from its

current chief executive officer ("CEO"”), Mr Mitesh Velani, and an expert report

entitled “The impact of the Salary Cap on English Premiership Rugby” from

Professor Stefan Szymanski who is the Stephen J. Galetti Professor of Sport

Management at the University of Michigan.

The evidence advanced by PRL in support of its case consisted of witness

statement

rith

Article 101 TFEU provides:

(a)

(b)

()

(d)

es whic |

directly or indirectly fix purchase or selling prices or any other trading

limit or control production, markets, technical development, or

investment;
share markets or sources of supply;

apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;



17.

18.

(e) make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to

commercial usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be

automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the

case of:

- kings,

omic progr

and which does not:

impose on the under

indispensable to the attainment of these objectives;

afford such undertakings the possibility \
respect of a substantial

of

and that the PRL operates as an assoc
unnecessary to decide whether the Regulations are also an agreement between the

individual clubs.

There is also no dispute that the Regulations may affect trade between Member
States for the purposes of the application of Article 101(1). Even if that were in
issue, that would still leave the Chapter I prohibition where the requirement of an
effect on trade is only within the United Kingdom, and so nothing in practice would
turn on any dispute on this point.



19. Also uncontroversial is that the burden of proof in establishing breach of Article
101(1) TFEU lies with the party alleging breach, Saracens, and that the standard of
proof is the normal civil standard, that is to say on the balance of probabilities.

20. Therefore, the argument between the parties on the applicability of paragraph (1)
of Article 101 turns on whether the Regulations “have as their object or effect the
prevention, restriction or distortion of competition”. Thus Article 101(1) applies

are alternatives, not
cumulative.

21,

-competitive
fall- ti-competitive
r
the European Union (“"CJEU”) in Case C-309/99 Wouters [2002] ECR I-1577 and
- Meca-Medina [2006] ECR I-6991,

22. ject.

Object

23. The distinction between “object” | “effect” d in a large

IS national courts, dating back to the CJEU’s
seminal judgment in Case 56/65 LTM [1966] ECR 337. It is not necessary for
present purposes to set out that line of case law, because the CIJEU reviewed it in
its judgment of 11 September 2014 in Case C-67/13 P Cartes Bancaires
ECLI:EU:C:2014:2204 and held as follows:

“49, .. it is apparent from the Court’s case law that certain types of coordination
between undertakings reveal a sufficient degree of harm to competition that it
may be found that there is no need to examine their effects ...



50. That case law arises from the fact that certain types of coordination between
undertakings can be regarded, by their very nature, as being harmful to the
proper functioning of normal competition ...

51. Consequently, it is established that certain collusive behaviour, such as that
leading to horizontal price-fixing by cartels, may be considered so likely to
have negative effects, in particular on the price, quantity or quality of the

goods and services, that it may be considered redundant, for the purposes of

on the o

53. According to the case law of the Court, in order to determine whether an

nature of the goods or servic

functioning and structure of tt

54. In addition, although the parties’ intention is not a necessary factor in
determining whether an agreement between undertakings is restrictive, there
is nothing prohibiting the competition authorities, the national courts or the

Courts of the European Union from taking that factor into account ...

58. ... in the light of that case law, the General Court [in the decision under appeal]
erred in finding ... that the concept of restriction of competition by “object”



must not be interpreted “restrictively”. The concept of restriction of
competition “by object” can be applied only to certain types of coordination
between undertakings which reveal a sufficient degree of harm to competition
that it may be found that there is no need to examine their effects, otherwise
the Commission would be exempted from the obligation to prove the actual
effects on the market of agreements which are in no way established to be, by

their very nature, harmful to the proper functioning of normal competition.

iS necessary, in
-law

ects -

24. Saracens accepted at para 29 of its skeleton argument that the Cartes Bancaires

-8637 (“BIDS' c

. This is not disputed by PRL.

26, Saracens’ case is that the salary cap in the Regulations is “by nature harmful to the
proper functioning of normal competition” between Clubs for the services of

players.

27. Its opening submissions on the application of the concept of object to the facts of
the present case relied heavily on an extract from a textbook Sport: Law and
Practice (3™ edition, 2014, Bloomsbury Professional) co-authored by Adam Lewis




28.

29.

30.

QC (leading counsel in this case for PRL) and Jonathan Taylor QC. In a passage
headed “Salary caps and UEFA’s Financial Fair Play Regulations” (paragraphs
F.2.206-2.212), the authors express the view at paragraph F2.209 that “Obviously
salary caps restrict the ability of clubs to compete with each other for the services
of players, and would therefore appear to be anti-competitive.” However, no CJEU
or other relevant EU or UK authority is cited for this proposition by the authors. The
only case cited in a footnote, Johnson v Cliftonville Football and Athletic Club [1984]

1 NI 9, is a domestic restraint

. The
panel, chaired by a former Justice of the Supreme Court sitting with two practising
h

at club rather ths

patently conflicted with the economic independence of a club, which would
otherwise be able to benefit from whatever investment the owners would be
prepared to make. The panel in QPR v EFL decided, applying the principles in Cartes
Bancaires and BIDS, that the FFP Rules were not an infringement of Article 101
TFEU or the Chapter I prohibition by object.

Therefore, the question of whether the Regulations in the present case infringe by
object comes down to an application of the principles in Cartes Bancaires and BIDS
to the evidence before this Panel as to whether an examination of the operation of



31.

32.

33.

34.

the Regulations reveals a sufficient degree of harm to competition that it may be
found that there is no need to examine the effects of the operation of the

Regulations.

As the CJEU observed in Cartes Bancaires at para 52 (cited at para 23 above),
object infringements are typically found where the conduct, such as price-fixing by

cartels, may be considered so likely to have negative effects, in particular on the

redundant to consider

-415/93 Bosman [1995] ECR I-

(0]

subsequently.

QPR v EFL

None of the objectives of the Regulati in Regulation
2.2 (which we have quoted at para 2 above), can reasonably be described as
having the purpose of restricting competition. In broad terms, their aims include
ensuring financial stability and promoting a competitive balance between clubs so
as to encourage uncertainty of results and make the competition more attractive to

spectators and broadcasters. These objectives appear consistent with EU law.



35.

36.

37.

38.

39.

Financial stability was recognised in QPR v EFL as being a legitimate objective for
the FFP rules and there is nothing in the present case to suggest a different view
should be taken of the Regulations.

As to competitive balance, the CIJEU in Bosman (in the context of football transfer
rules) stated at para 106 of its judgment that “the aims of maintaining a balance

between clubs by preserving a certain degree of equality and uncertainty as to

The
the specificity
ality in t

tors”,

the submission that the Regulations have an anti-competitive object. These were
ions take

rred.

textbook and that, as we have explained above, does not cite authority for such a
proposition. There is no other authority that restricting the ability of clubs to
compete for the services of players involves a sufficient degree of harm to
competition that it may be found that there is no need to examine the effects of
such a restriction. For example, there are transfer rules applicable in many
professional sports, including football, which restrict the ability of clubs to compete
for the services of players, but there no authority was cited to us in which such
rules have been held to be restrictive by object. Accordingly, we reject Saracens’
first point.



40.

41,

42.

Saracens’ second point is that the salary cap was not the product of collective
bargaining. The argument advanced here is that because collective bargaining
agreements may fall outside the prohibition under Article 101(1) TFEU provided
certain conditions are met (as to which see Case C-67/96 Albany [1999] ECR I-
5751, cited in Lewis and Taylor at para F2.210). However, it does not follow that
other types of agreements concerning wages and salaries are therefore to be

categorised as restrictive by object, and, as with the previous point, no authority to

considered in

internall
") but the pal

Saracens’ third point on object is also dependent on an observation at para F2.209
e A\ - ” as
all clubs

meaning of object is

take a pan-

y differer

particular decision (i.e. the Regulations) adopted by the PRL as an association of
undertakings complies with Article 101 TFEU and the 1998 Act. Therefore, this
point does not assist Saracens in demonstrating that the Regulations as they apply

to clubs forming the PRL have an anti-competitive object.

Saracens’ final point is that, as Lewis and Taylor state at para F2.211, “it is difficult
to see how such a system [i.e. a salary cap] could be said to be the least restrictive
means of achieving the objectives of preserving competitive balance and
maintaining economic viability”.



43.

44,

45,

46.

47.

48.

A test of strict necessity is not, however, the test to be applied in determining
whether an agreement has anti-competitive object in accordance with Cartes
Bancaires.

Moreover, the CJEU’s jurisprudence indicates that organisers of sports competitions
have a margin of appreciation to identify appropriate measures to achieve
legitimate objectives, such as those set out in Regulation 2.2. This margin of

-regulation in Case
C-309/99 Wouters - Dutch Bar

U . ”)

It was then applied in Case C-519/04 P Meca-Medina [2006] ECR I-6991 in relation
to anti-doping rules adopted by the International Olympic Committee and applied
by the International Swimming Federation (FINA).

In t Wouters and -

Meca-Medina” at para 338).

We therefore reject Saracens’ final point in support of its case on object.

As to subjective intention, to the extent that this is relevant in determining the
object of a restriction in accordance with BIDS, there is nothing in the evidence as
to the history behind the introduction of the Regulations and their subsequent
retention to suggest that there has ever been an intent to prevent, restrict or
distort competition. The objectives sought to be attained by the Regulations are
clearly set out in Regulation 2.2.



49. Indeed in cross-examination, Saracens’ factual witnesses supported a salary cap in
principle, but took issue with its current operation. Mr Velani, stated “I think maybe
there should be a salary cap, but I think the current salary cap is not fit for
purpose” (Transcript Day 4, page 38, lines 21-22). Mr Wray, Saracens’ owner,
stated that “I think there’s a lot of things going wrong with the current salary cap,
but I think you asked me if I think there should be a salary cap, and the answer is

yes” (Transcript Day 4, page 107, lines 10-12).

50.
na
ridence, as it -
51.
poses such a sufficient degree of harm to competition that there is no need to
salary cap, a
, = and QPR v EFL)
0 not have an anti-
Effect

52. We turn now to consider Saracens’ case on anti-competitive effect.

53. There is no dispute between the parties that the effect of an allegedly anti-
competitive restriction must be shown to be appreciable in order to fall within
Article 101(1) TFEU.

54. Guidance as to how to approach this assessment was given by the CJEU at para 21
of the judgment in Case C-226/11 Expedia ECLI:EU:C:2012:795:



“the existence of such a restriction must be assessed by reference to the actual
circumstances of such an agreement (Case 1/71 Cadillon[1971] ECR 351,
paragraph 8). Regard must be had, inter alia, to the content of its provisions, the
objectives it seeks to attain and the economic and legal context of which it forms a
part (Joined Cases C-501/06 P, C-513/06 P, C-516/06 P and C-519/06
P GlaxoSmithKline Services and Others v Commission and Others [2009] ECR
1-9291, paragraph 58). It is also appropriate to take into consideration the nature of
the goods or services affected, as well as the real conditions of the functioning and

Asnef-
55. As the Cour -
- MasterCard
at para 108:
“irr
to clarify and that the assumption on which it is based is not unrealistic.”
56. U
tt d be assessed

dispute (see judgments in LTM, 56/65, EU:C:1966:38, 250; Béguelin Import,
22/71, EU:C:1971:113, paragraphs 16 and 17; Lancome and Cosparfrance
Nederland, 99/79, EU:C:1980:193, paragraph 26; L'Oréal, 31/80, EU:C:1980:289,
paragraph 19; ETA Fabriques d’Ebauches, 31/85, EU:C:1985:494,
paragraph 11; Bagnasco and Others, C-215/96 and C-216/96, EU:C:1999:12,
paragraph 33 and the case-law cited; and also General Motors v Commission,
EU:C:2006:229, paragraph 72). As the General Court rightly held, in paragraph 128
of the judgment under appeal, the same applies in the case of a decision of an
association of undertakings within the meaning of Article [101 TFEU].” (Emphasis
added)



57.

58.

59.

60.

The use of a counterfactual was also explained by the Competition Appeal Tribunal
(chaired by Rimer J) in Racecourse Association v Office of Fair Trading [2005] 29.
The Tribunal held at para 153 “the effect of the [salary cap in this case] has to be
compared with that which would have prevailed had it not been entered into, an
exercise requiring an assessment of the competitive landscape that would exist in
its absence”. A failure in that case by the OFT to advance a realistic counterfactual

meant that its infringement decision under the Chapter I prohibition was set aside.

t( A\

irms. ... The main put

objective of defining a market in both its product and geographic dimension is to

identify those actual competitors of the undertakings involved that are capable of

ive pressure.”

w ”

, it is clearly

actual or potential anti-competitive effects.

Saracens’ own evidence on alleged anti-competitive effect was decidedly limited.
The principal factual witness, Mr Velani, had only been in post as CEO since 2018,
having been on the board since September 2017 after originally joining the club in
2010. His witness statement purported to give evidence about matters dating back
to the introduction of a salary cap by PRL in 1999. However, it turned out under
cross-examination that his witness statement had largely been copied verbatim
from a statement made by Mr Edward Griffiths, a former CEO of Saracens, dated
23" January 2015 in relation to earlier proceedings between the parties arising out



61.

62.

63.

64.

65.

of alleged non-compliance by Saracens with the Regulations which were
subsequently settled. Prior to joining the board of Saracens in September 2017, Mr
Velani had no involvement with the salary cap and was therefore in no position to
give evidence about its introduction or operation prior to that date. Mr Velani had
been involved in Saracens board discussions about the salary cap after joining the

board, but he did not attend PRL board’s Salary Cap Sub-Committee meetings.

Sarace

first-

its about the for

the Regulations. Saracens’ closing submissions make a serious attack on Mr

y as unjustified.

PRL also relied on a witness statement from Mr Damien Hopley the group CEO of
the Rugby Players’ Association, who we considered gave cogent and helpful

evidence on the implications of the salary cap from the players’ perspective.

We turn to the experts’ reports. Most of the evidence of Professor Szymanski
(Saracens’ expert) dealt with salary caps and similar regulation in other sports, with

relatively little attention to evidence or facts specific to English professional rugby.

A particular drawback to his report was a complete absence of consideration of the
counterfactual that would apply absent a salary cap. This is despite the fact that



66.

67.

68.

69.

70.

71.

under cross-examination he accepted “that what's relevant here is the
counterfactual. What would be the nature of competition in the absence of the
salary cap. That’s the important point isn’t it?” (Transcript Day 1, page 141, lines 1-
4).

Consideration of the counterfactual necessarily involves identifying the relevant

market in which competition is alleged to be affected. That exercise was not carried

questio

et definition.

d address

experienced antitrust economist. His report was supplemented by the report served

er

-competitive objec
case on appreciable anti-competitive ef
line of attack, being more reliant on what could be gleaned from PRL’s factual and

expert evidence than on the very limited evidence led by Saracens.

The principal contentions now advanced by Saracens as to effect are as follows.

As to market definition, Saracens advances its case at para 48 of Appendix 1 of its
written closing submissions, reflecting para 26a of its Response to the Charge, on
the basis that “there is a specific market for the services of English qualified elite
players which is geographically limited to England. Saracens also accepts that there



72.

73.

74.

75.

76.

is a wider market for the services of non-English-qualified elite players which is
worldwide. Alternatively, if the Panel does not accept Saracens’ English qualified
elite players market, Saracens relies on the wider worldwide market for elite

players.”

Saracens does not appear to pursue its case at para 26b of its Response that there

is @ market for elite club rugby matches or para 26c¢ of its Response that there is a

sted at para 26a of

iased on any em

has followed the well-established approach of examining competitive constraints to

fence bu
» - - who
they can pay substantially below the market rate for their services as a result of the
‘English club only’ rule which exists pursuant to an agreement between PRL and the
RFU. This shows that PRL Clubs do not face normal competitive constraints in
relation to elite English qualified players. There is, therefore, a separate market for

elite English qualified players which is limited to England.”

We do not agree with this analysis.



77.

78.

79.

80.

81.

Saracens’ suggestion that the “English club only” rule (which is an RFU rule) holds
English qualified players “captive” in England, elite or otherwise, is not supported
by the evidence which suggests that most English players choose to play in England
irrespective of their level of performance and that cannot be attributed to the
“English club only” rule. Both Mr McCafferty and Mr Hopley gave evidence of the
measures which the PRL and the Rugby Players’ Association have sought to put in

place with clubs. This strongly indicates that there is a range of welfare and other

where.

of

ng

At paras 11 to 13 of its written closing submissions, Saracens criticises Mr
McCafferty’s comparison of English and French salaries as unsatisfactory. We reject
that criticism: what was unsatisfactory was the lack of evidence from Saracens on
what was presented as a central plank of Saracens’ Competition law case. Mr
McCafferty was doing his best to assist the Panel with his understanding from an

English perspective of what little evidence Saracens had adduced on this point.

As to Saracens’ fall-back alternative market definition of a wider worldwide market
for elite players, the evidence before the Panel is that male rugby players are



82.

83.

84.

85.

recruited to play professional rugby from around the world and that appears to be
the position not just in the UK but in other countries where professional rugby is
played. The word “elite” does not add anything, other than to denote players
capable of playing at a professional level.

However, if that situation could be described as a global market for the recruitment

of professional rugby players on which the salary cap under the Regulations could

definition either.

he

Notice on
agreements of minor importance which do not appreciably restrict competition
under Article 101(1) of the Treaty on the Functioning of the European Union (De
Minimis Notice)”, O] 2014 C 291/1, i

That is a because the De Minimis

presumption of appreciability of effect above those thresholds.

Moreover, the De Minimis Notice does not in any event assist here, because the
question on this alternative market definition is whether the salary cap has an
appreciable adverse effect on competition in a global market for the recruitment of
professional rugby players. There is simply no evidence before the Panel as to any
adverse impact caused by the salary cap on the ability of elite rugby clubs to recruit
players on the global market. Indeed, there is evidence in Chart 2.5 of Mr Jones’
report that the total number of non-English national team players in PRL clubs



86.

87.

88.

89.

90.

playing squads in 2018/19 is 134, coming from 16 countries around the world in
addition to those from Wales, Scotland and Ireland, which does not at first sight
seem indicative of any real constraint.

Finally, Saracens suggests that the impact on competition can be seen in its
reduced ability to compete on the pitch, particularly in European competition, but
this suggestion is at odds with Saracens’ tremendous success on the pitch in recent

-finalist every year but one since

comp

- the hearing: ™
\petitive process which
id apply, i.e. clubs
unfettered basis for the services of players.” In closing Saracens affirmed this

sions that

A\Y

and Racecourse
Association judgments, it is not perr
restriction, but otherwise everything else remaining the same in the competitive
landscape. A counterfactual has to be realistic: what would have happened in the

competitive landscape had the restriction in issue not been put in place.

In the present context, there is no dispute that the objectives set out in Regulation
2.2 have remained valid throughout the period during which the Regulations have
been in place.



91.

92.

93.

94,

95.

96.

It is clear that Saracens was party to the original decision to introduce a salary cap
in the original Regulations and to subsequent decisions to retain the Regulations,
although much more recently Saracens has expressed disapproval of the salary cap

as currently implemented.

Saracens now disputes the basis on which the Regulations were originally adopted,

which had as their genesis a report in 1999 from Deloitte.

en

na

t take

part, as he did not join PRL until six years later. His description of what was in

ted the

rather than an FFP approach. It is ¢

Saracens cap and that seems to have been the case
until at least 2014, when the clubs, including Saracens unanimously approved
various changes to the Regulations for 2015/16 onwards. There is no evidence

during this period that Saracens ever voted against the salary cap.

In more recent years, Saracens has voiced its dissatisfaction with the Regulations,
but that appears to be more directed at their operation in practice than against the
idea of a salary cap in principle. Saracens’ current position was candidly stated by

its owner, Mr Wray, to be that:



97.

98.

99.

100.

101.

"I think there’s a lot of things going wrong with the current salary cap, but I think
you asked me if I think there should be a salary cap, and the answer is yes”.

The pressures on club finances which saw some leading clubs fold in the late 1990s
(Bristol, Richmond, London Scottish, West Hartlepool) and which led to the adoption
of the Regulations have not obviously diminished. The vast majority of clubs

forming the PRL are loss-making and have been for many years, Saracens included

1e salary cap.

p, not

spiralling out of control as clubs outbid each other to secure the best players, which

would in turn lead to some clubs folding. This is a risk that all owners and the PRL

club folds.

cap. It is an obvious means of bringing under control a major risk to the viability of

professional rugby.

In our view, the counterfactual to the present salary cap would in all likelihood be
some other form of financial self-discipline imposed by clubs on themselves through
the PRL. In all probability, it would be a differently organised salary cap, perhaps
being placed in the hands of an independent commissioner as Mr Wray suggested
should happen: “We have to move to an independent commissioner who will run



the whole business of club rugby. I think that is crucial step number 1.” (Transcript
Day 4, page 107, lines 6-8)

102. Whatever form regulation would take, it would remain aimed at achieving the
objectives set out in Regulation 2.2.

103. For these reasons, we reject Saracens’ submission that the counterfactual ought to

104, e have foL

set

105.
burden of proof in:

(a)
cally limited to E

(b)

effect on competition.

106, In our view, it is in fact the case that the salary cap has operated and continues to
operate in a pro-competitive manner by promoting the objectives set out in

Regulation 2.2.

107. In very broad summary, the evidence as to those objectives shows that:

(a) the clubs have remained financially viable with none folding despite
generally being loss-making, and the Premiership competition has generated
increasing central revenues, with consequent distribution to clubs;



108.

109.

(b)

(©)

(d)

(e)

salary costs are subject to a cap which is under constant review;

clubs benefit from a level playing field so far as fixed salary cap is

concerned;

the Premiership competition benefits from competitive balance (a variety of

clubs are successful, not just the one with the biggest financial backer),

1 2012/1

matter which, as Mr McCafferty explained, is kept under continuous review by the

essary to conside

1998 Act.

Article 102 TFEU

110.

It is also follows from our conclusions about the facts supporting our conclusions as
to the non-applicability of Article 101(1) TFEU and the Chapter I prohibition that
there is also no question of the Regulations constituting any abuse of an individual

or dominant position under Article 102 TFEU or the Chapter II prohibition.



Conclusion on the Competition Law Challenge

111. Accordingly, we reject Saracens’ competition law challenge to the Charge.

D. THE REGULATIONS IN MORE DETAIL

112. Regulation 1 provides a comprehensive list of definitions. It is only necessary to

refer to the following:

thought as

deliberately taking a risk of breaching the Regulations.”

113, e

relevant

114. Regulation 6 defines the role of the SCM. He is responsible for all aspects of the
operation of the Regulations “including without limitation, monitoring compliance
with the Regulations and overseeing the audit process” (Reg 6.1). He is required to
“investigate any potential breach of the Regulations, any other actual or potential
issue of non-compliance with the Regulations...” (Reg 6.5(a)). He is required to
obtain further information from any Club or Player “as may be reasonably required
to ensure compliance with the Regulations” and the Club must respond to the
request within 14 days (Reg 6.7). “If a Club wishes to clarify the meaning or



115,

116.

applicability of any of the Regulations, it shall contact the SCM in writing with its
query. The SCM will respond within a reasonable time” (Reg 6.13).

Regulation 11 deals with breaches of the Regulations. Any breach of the
Regulations relating to Salary exceeding the Senior Ceiling by more than the
specified amount shall be dealt with in accordance with the procedures set out in

Regulation 12 (Reg 11.1). Failure to cooperate is dealt with in Regulation 11.2.

ling...by [ 1; and/or

The Salary Cap Managet
of a Failure to Co-operate,

the Salary Club Manager shall serve on the relevant Club and Sports
e (the “Charge”).

e provision(s

(b)
(c)

(d) Provide copies of all documents or other evidence relied upon or referred

to in the Charge.

12.4 The Disciplinary Panel shall within 3 working days of being appointed set down
a timetable for the resolution of the Charge. The Disciplinary Panel shall have
the discretion to decide all procedural and evidential matters....



12.10 The Disciplinary Panel shall determine whether the Club has breached the
Regulations as alleged in the Charge ...... "

117. Regulation 13.1 provides for any dispute or difference arising out of the Regulations
(including any challenge to a decision of the Panel) to be referred to Sports

Resolutions UK for final and binding arbitration. Regulation 13.2 provides:

erate
ly.”
118.
119.
We refer here to certain parts of it because, as will become apparent, they are
120.

S Of
all amounts referred to in this para
ted Party of the Club.....to or on in respect of a
Player or any Connected Party of the Player, and shall exclude any amount set out
in paragraph 2.”

121. Paragraphs (a) to (w) contain a detailed list of payments and benefits. They
include at (d):

“any loan pursuant to which the Player or any Connected Party of the Player is not
obliged to repay the full sum advance (sic) in the Salary Cap Year in which the loan
is made”.



And at (p):

“any payment or benefit in kind which the Player would not have received if it were
not for his involvement with a Club”.

122. Para 2 of Schedule 2 includes:

“For the avoidance of doubt, the following are excluded for the purposes of

determining total Salary:

(a)

‘arty

following factors”

123.
“any other matter that, in the opinion of the Salary Cap Manager in his
taken into account”.
124. Para 2(
ilary.
E.

PANEL

125. There are some important differences between the parties as to the interpretation

of the Regulations and the role of the Panel.

The Panel’s role under Regulation 12.10

126. It is clear that, where the Charge is disputed by a Club, the Panel has to resolve the
dispute and decide whether to uphold the Charge in whole or in part or to reject it.
Regulation 12.4 refers to “the resolution of the Charge”. There is disagreement



127.

between the parties in this case as to whether (i) the Panel is required to decide for
itself de novo all matters relevant to the Charge or (ii) it exercises a review function
in which it should or may allow to the SCM a margin of appreciation or area of
discretionary judgment in respect of some matters relevant to the Charge. It is
(rightly) common ground that the Panel is required to decide for itself disputed
issues of objective fact. For example, if there is a dispute as to whether a

transaction is a loan pursuant to which the Player or any Connected Party of the

(within the

-maker. It doe! i

13. They have not done so in Regulation 12.10. Accordingly, an allegation that a
is
de

novo

act there has

the Charge of breach of the Salary Cap provided by the Regulations. Saracens does
not go so far as to say that the Panel should disregard what is said by the SCM in
the Charge and the evidence filed with it. It accepts that the Panel should have
regard to an assertion in a Charge that a payment or transaction does not fall to be
excluded under para 2(a). But it says that the decision on the application of para
2(a) of Schedule 1 is for the Panel and the SCM should be given no margin of
appreciation.



128.

129.

130.

131.

132.

We do not accept this interpretation of the Panel’s role in relation to para 2(a)
largely for the reasons given by PRL. The Panel is concerned to resolve the
question whether there has been a breach of the Regulations as alleged in the
Charge. Many of the elements which comprise the alleged breach are objectively
ascertainable. The crucial element of the Charge is that the SCM has determined
that the Salary in the relevant SCY exceeds the Senior Ceiling. This requires the
Panel to decide whether the Salary as determined by the SCM for that SCY should

of the Charge.

'se sub-

case (which they are not), it would have been necessary for the Panel itself to

confi

juired to take into account the sixteen listed
factors in so far as they are applicable. The last factor in (xvi) could hardly be
expressed more broadly: the SCM can take into account any other matter that “in

his absolute discretion, ought to be taken into account”,

This requires an exercise of judgment on the part of the SCM, as opposed to a
determination of objectively ascertainable fact. In exercising this judgment, he is
required to take into account the sixteen factors to the extent that he considers
them to be applicable. The only constraint on the way in which he exercises this
judgment is that he should do so reasonably. This gives him a certain freedom of



133.

134.

choice, but his decision must always fall within the range of reasonable decisions.
In particular, it is to be noted that the first fifteen factors do not all point in the
same direction. Some tend to suggest that the payment or benefit should be
considered Salary; others suggest the opposite. The balancing of these factors is a
matter for the SCM. Provided that he conducts this weighing exercise reasonably,
he is acting in accordance with para 2(a) and there is no basis for the Panel to

substitute its own judgment.

exerci

gh para 2(a).

yproach the SCM's

when formulating the Charge de novo as if it were formulating the Charge for itself.

-edged

have regard to

does

account by it in determining the Salary. As we have explained, this completely
disregards the words that we have underlined in para 2(a) and factor (xvi). The
judgment of the SCM can only displaced by the Panel if it was one which was not
reasonably open to him, even if the Panel might have reached a different conclusion
if it were deciding the matter de novo for itself; and as regards any application of
(xvi), if the SCM’s exercise of discretion was outside the range of decisions that
were reasonably open to him.



The interpretation of para 2(a)

135. We have already largely dealt with this. But it is important to say more about it
because Mr Rogers’ application of para 2(a) lies at the heart of the some of the
particular issues that have arisen in this case.

136. Mr Rogers says at paras 80 to 83 and 88.1 of his second statement that the

purpose of the para exceptional
circumstances’
137.
or
from Salary.”
138.

inclusion was t

fall to be treated in the sam rd Parties,
ties are obviously less likely to be suitable for
exclusion, due to the close link with the club”

139. At para 81, he says:

“....it was important that this was a power exercisable by me, and that it was
applied in appropriate circumstances taking into account my experience and
expertise in these matters, and was not to apply in every case—this was to ensure
that no club or player sought to use this relaxation of the position as a method by



which to circumvent the Regulations. In that way, these powers would only be used
in exceptional circumstances”.

140. Saracens says that the Charge is vitiated by Mr Rogers’ impermissible approach to
para 2(a) in treating it as being applicable only in exceptional circumstances. It
says that para 2(a) clearly provides for the exception of “individual arrangements”

with Third Parties and Connected Parties by reference to the same 16-point factorial

arrangem

ct-
141.
A "in this con
t xercised (
involves making an exception to take outside Salary something that would normally
ze with para 1.
142, rly how he

Mr Rogers gives. We draw attention to the
first of the sixteen factors (“if the arrangement is with a Connected Party, it will be
more likely to be considered Salary”). It is true that this is only one of sixteen
factors. But as we have already said, the weight to be given to the various factors
is a matter for the SCM provided that he does not act outside the range of
reasonableness. In our view, Mr Rogers is entitled to treat the first factor as being
of particular importance and that is what he has done.



143. We should add in any event that, for the reasons that we give in the following
paragraphs of this Decision, we are entitled to take into account the evidence that
is contained in Mr Rogers’ second statement where he elaborates on (and to some
extent supplements) the exercise that he performed in formulating the Charge.

Exceptionality as a criterion appears to play no part in this analysis.

Is PRL limited to allegations in the Charge and the evidence in support?

144,
and supported by
any

or “"documents or evidence”
necessan
the Regulation and the severity of the penalties that are available under Regulation
I S.
145.

in the

anation. But it says that the SCM may not

make new allegations of “*misconduct” and/or extend the “statement of facts” relied
on in the Charge: For example, if in deciding that Saracens had exceeded the
Senior Ceiling in a particular SCY, Mr Rogers had failed to take account of all or any
of the factors set out in para 2(a) of the Schedule. Saracens’ case is that such an
omission cannot be made good by Mr Rogers subsequently carrying out the exercise

before the Panel makes its decision.

146. We do not accept that the SCM is restricted in this way. We agree that the remit of
the Panel is limited to resolving the particular Charge that was served by the SCM



and which is in issue (Reg 12.4). We shall assume that the Panel does not have the
power to permit the SCM to amend the Charge as a “procedural” matter within the
meaning of Regulation 12.4. But it does have the “discretion to decide all
procedural and evidential matters”. We see no reason to give these words a narrow
meaning. In our view, the only limit on this broad discretion is that it should be
exercised fairly. We do not see why it would not permit the Panel to allow the SCM

to introduce evidence in support of the Charge which is additional to that which

acco

F.

147. m relate
and (ii) contributions to capital expenditure for renovation and refurbishment
(\\

148.

1d no breach.

149. The entirety of the alleged overspend arises from approximately £1.3 million of
funding provided by way of Capital Contributions and Capex Funding in respect of
the property investments referred to in Mr Rogers’ withess statement that

accompanied the Charge.



Capital Contributions (totalling £923,947.63)

150. The most substantial category of payment is the Capital Contributions provided by
Mr Wray (who is the majority shareholder of Saracens) to special purpose
companies used for the joint purchase of investment properties by him and Players.
The payments were made to companies jointly owned with the following Players in

the following amounts:
o
o

Gi) [

151,
ement:
Il
players are designed to benefit them in a way additional to their normal
-t
ar
152.

of the nature and purpose of these co-investments. He says that he entered into:

“bona fide commercial transactions with a number of Players (and/or Connected
Parties of Players) based on the merit of those investments, not, as PRL suggests,
in order to provide an additional reward to players for playing their rugby at the
Club. While it is important to me to help the Club’s Players prepare for a life
outside rugby and it is certainly the case that where I know and trust an individual,
I am more favourably disposed to an idea they pitch to me and to entering into a
business relationship with them, my motivations when making investment decisions

are ultimately always commercial....”



153. We now consider the payments made to purchase properties with |||z

I Hoc - total issued share capital of [ Its
shareholders are -nd Mr Wray. It is not in dispute that-is a
Connected Party of || |  EGzG

154. On 17 May 2019, Saracens disclosed to Mr Rogers a document dated ‘[Jjjjjff and
titled “Joint Venture Agreement relating to _’ (“the JVA"). The

parties to the - H
I I

33

155,
way:

M I

but as an investment. The JVC enters into a mortgage for a proportion of

(ii) nd

is not required to contribute to the costs of improvement; and

(iii)  Under clause 6.4 of the JVA, on sale the mortgage is discharged first; and,
after that, the Capital Contribution loan from Mr Wray is repaid followed by
repayment of the Capex Funding loan from Mr Wray for the improvements.
Only then are any residual proceeds of sale distributed to the shareholders

pro rata to their shareholdings.

156. The effect of these arrangements is that, once the mortgage has been discharged,
the Player’s risk ceases. It is likely that the property would have to suffer a



157.

158.

159.

160.

significant drop in value for there to be insufficient money on a sale to repay the
mortgage. It is only once the mortgage had been repaid (and the Player’s risk as
guarantor ceases) that Mr Wray is repaid the loan he has made for the purchase
and then any loan he has made for the improvements. It is, therefore, Mr Wray

who bears the risk of any negative equity. Any drop in value is a loss for him.

In his first witness statement (that accompanied the Charge), Mr Rogers considered

— vemely I
] I

wes I

ray were
Schedule 1 para 1(d)
first statement. They were interest free. As loans, they were prima facie Salary,

by

the sum of

At para 171 of his statement, Mr Rogers states: “In addition, I believe this payment
would be a benefit in kind pursuant to Schedule 1 paragraph 1(p) to the

Regulations”.

Saracens says that the correct analysis is that Mr Wray’s loan to the company is
caught by para 1(d) of Schedule 1 (i.e. is a loan pursuant to which the Player is not
obliged to repay the full sum in the SCY in which it was made). It accepts that the
loans were in each instance an “other individual arrangement between a Player (or



any Connected party of a Player) and any Connected Party of the Club or a Third
Party” within the meaning of para 2(a) of Schedule 1.”

161. Saracens has two arguments in relation to Mr Rogers’ reliance on para 1(d). First,
it says that Mr Rogers failed to apply his mind to whether the payments should be
excluded from Salary under para 2(a). The decision to treat them as Salary is,

therefore, vitiated by his failure to follow the decision-making process mandated by

162. !
1 rn

own 100% of the ¢

163. Saracens places some reliance on the fact that Mr Rogers says nothing in his first

second witness

gu

these circumstances, or are not a natural fit...

106. For these reasons, it is fair to say that [ gave paragraph 2(a) less detailed
consideration in these circumstances than I would a sponsorship, endorsement,
merchandising or employment arrangement...This is not least as the paragraph 2(a)

factors are not a natural fit with, and have little application to loans...”

164. Mr Rogers explains at para 30.1 of his first statement that, without para 1(d) of
Schedule 1, a Club could loan money to a Player on the informal understanding
that the Club would never seek to recover the money from the Player. This would



be an easy way to circumvent the Salary Cap which would be extremely difficult to
police.

165. At para 108 of his second statement, he says that the loans pursuant to the joint

166.

167.

venture agreements illustrate this well. The company is lent money by Mr Wray to
purchase a property. At some point in the future, presumably either the property

is sold or one party buys the shares of the other. This could be years down the

shares were pu

stateme
t he makes.

refore more
likely to be considered Salary (factor (i)). The arrangements were in each case

ts

s (iv) and (n

Saracens’ position is that factor (vi) (Player obligations under the arrangement
“either wholly or partly at the direction of the Club”) points to the arrangements
being Salary because the Player has no obligations arising from or in relation to the
investments that were required to be carried out at the direction of the Club. Mr
Rogers says that the Player has no readily identifiable obligations such as he would
have, for example, if he were providing a service. To the extent that the Player
does have obligations under the agreements, they cannot be completely divorced
from any direction from Saracens. This is because one or more of the directors and
Mr Wray have contractual rights to which the Player is subject.



168. Factors (vii) and (viii) have no application.

169. As for factor (ix), Mr Rogers considers that these co-investments are not “on terms
typical of commercial contracts of that type” (so as to make them less likely to be
considered Salary). Saracens says that these arrangements are economically very
similar to other co-investments that Mr Wray has with Players, where the money is

invested directly in the property and which is not treated as Salary by Mr Rogers.

similar in each case.

170.

is ni

to gain from a

drop in value by between 21% and 30% before the resale price failed to discharge

less

against th

171. As for factor (x) (whether the term of the arrangement is different to the term of
the Player’s player contract with the Club), Mr Rogers accepts that there is no term
for the JVA. But he says that the arrangements have only been put in place while
the relevant Player is a Club player and can end when he ceases to be a Club

Player. He has concluded that the difference in terms is of little indicative value.

172. Mr Rogers says that factor (xi) (if a servant or agent of the Club was involved in

securing for the Player the benefit of the arrangement, it is more likely to be



173.

174,

175.

176.

177.

considered Salary) plainly applies. The provider of the benefit was a director (and
owner) of the Club.

He also says that factor (xii) (the existence of similar arrangements with other
players) applies and points in favour of the benefit being Salary.

Factor (xiii) (Player promoted as a sportsman associated with the Connected Party)

has no application here.

either.

A loan as part of .

something for nothing and involves him in no risk, but exposes the Connected Party

(i) ts were concealed from him and were not

(i)  In view of the difficulty of policing whether a loan has been repaid in the long
term, there are clear and significant policy reasons for prohibiting loans in

their full amounts;

(iii) The Capital Contributions and Capex Funding arrangements have been
entered into only with certain Players at Saracens. This selective approach is
not consistent with Saracens’ stated rationale that the arrangements concern



the provision of long term career support. If that were the case, he would
have expected similar arrangements to have been entered into with all the
Players; and

(iv) The timing of the incorporation of more than one JVC is not suggestive of an
organic idea originating from a Player, but rather of a scheme entered into

by Saracens with certain key Players.

178.

Charge provi

ose to take it into account.
ons
179. We are satisfied that these Capital Contributions were Salary. We do not base our

O express a view

there has

an

within Schedule 1 para 1(d) and wen

excluded under para 2(a).

180. It follows that the only question is whether the dispute as to whether Mr Rogers
reasonably concluded on the balance of probabilities that they should not be
excluded under para 2(a) should be resolved in Saracens’ favour. We reject
Saracens’ challenge to the exercise performed by Mr Rogers in his second
statement. Mr Rogers was reasonably entitled to analyse the sixteen factors in the
way that he did and to conclude that the balance of the factors came down in
favour of treating the Capital Contributions as Salary. In particular, he was



181.

182.

reasonably entitled to disagree with Saracens’ characterisation of the payments as
commercial transactions based on the merit of the investments, and not an
additional reward to Players for playing their rugby at Saracens. In reaching his
conclusion, he was reasonably entitled to rely in particular on his assessment that,
in respect of the Capital Contributions made pursuant to the JVA, “the parties do
not share the risk in the manner of an equity contribution” (para 118 of his second

statement).

- -benefit of the

value as a result of the loan.

onclude

-ed

reasonably entitled to conclude that the loan was of benefit to the Player, even if
the value of the benefit could not be precisely quantified because it would depend
on whether the property or properties purchased appreciated in value. He did not
have to value the benefit to the Player. Moreover, he was reasonably entitled to
take into account the policy reasons for not excluding loans to which we have

referred at para 177 (ii) above.

183. If it were necessary for us to substitute our own judgment for that of Mr Rogers in

weighing the sixteen factors in para 2(a), we would reach the same conclusion as



he did. It seems to us that, for the reasons that he has given, the factors pointing
towards treating the Capital Contributions as Salary heavily outweigh those
pointing the other way. Standing back from the detail, it seems to us to be clear
that these transactions (which were very favourable to the Players) would not have
taken the form that they took if the counterparties had not been selected Players of
Saracens. Mr Rogers was not only reasonably entitled, but right, to take the view

that these were not ordinary arm’s length transactions between commercial

parties.
184.
S benefit
185. fferences of detai
Capex Funding, they are not material to the question of whether the funding was
186. we have giveninr

187. s in relation to SCY 2016/17, being-

and BN,
-ption to Purchase (£23,950)
The facts

188. -was a Saracens player between_ during which period he



189. In M- Wray purchased a property, ||| I for £655.000. At the

time of the purchase Mr Wray also granted-an option to purchase 50% of the
property for £341,818.79 plus 50% of any money that was spent on the property
going forward. The option could have been exercised at the above price even if the
value of the property had increased. If the value of the property had decreased,-
ll-ouid have declined to exercise the option.

190.
een accepted

nd his partner to liv

192 ) =

exercised the option (to purchase 50% of the property) at the agreed price of

193. 0 I

194, —

property, leaving a deficit of £5,780.19 as against the money he had spent on

capital contributions.

195, Saracens had not formally fully disclosed a copy of the option agreement, but had
merely allowed Mr Rogers to review a copy of it in Mr Wray's office in 2015 as part
of the process that led to Saracens entering into the settlement that year, which is
referred to at paras 9 to 11 above. Mr Rogers was not allowed to take a copy of the

option agreement away with him to further consider it.



196. Similarly, the payments in respect of || llkapital expenditure were not
disclosed contemporaneously, but only as a result of the current investigation.

197. Mr Rogers considers that the grant of the option to-alls to be considered as
Salary pursuant to Schedule 1, paragraph 1(p) of the Regulations, viz “Any
payment or benefit in kind which the Player would not have received were it not for

his involvement with a Club.

198.
opti

199.

I
Mr Wray to -

200. Since the benefit in relation to the option in SCY 2016/17 had been assessed at
ary within SCY 2017/18.

The issue

201. I

were Salary pursuant to Schedule 1,

ciple. It says |JJJllllldid not profit from the
option agreement. He made a small loss. As noted, ||jjjjijhad spent £38,244.71
on improvements to the property, but only received £32,944.52 by way of his share
in the equity following the sale. Accordingly, in Saracens' submission, no Salary
should be attributed to the grant or exercise of ||jjjllortion. Mr Rogers was
wrong to look only at the increased value of the property, ignoring the fact that this
was the result of the capital expenditure that was 50% funded by |t is
commercially unreal to ignore this element of the bargain. In short, the option was
not a “benefit in kind” within the meaning of Schedule 1 para 1(p).



202. Accordingly it is for the Panel to determine whether:

(i) the option granted to -should be considered as Salary for the
purposes of SCY 2016/17; and

(i) the payment made to -should be considered as Salary for the
purposes of SCY 2017/18.

Our conclusion

203.
PP

ach. Thus fo

includes

provided or to be provided as Salary in the preceding [SCY]..” If the SCM was

Mr Rogers explains

204. [ ]

-show that this approach can produce results which are commercially unreal.
But in our view, Mr Rogers’ interpretation of the Regulatory scheme is correct. He
was required to assign a value to the option each year. The fact that [Jjjjjhose
to pay for improvements (the cost of which exceeded the gain on the option) is not
relevant to the value of the option itself. The value of the option is linked to the

value of the property and nothing else.

205. Even if, contrary to our opinion, the approach adopted by Mr Rogers was not
mandated by the Regulations, it was an approach that he was reasonably entitled



to adopt. For completeness, we should add that Saracens has not submitted that
the option and payment should have been excluded pursuant to Schedule 1 para
2(a) of the Regulations.

MBN Promotions (£30,000)
The facts

206.

207.

es

has engaged a large number of international sportsmen to appear at corporate

-

o - £30,000.
o - £30,000.
e SCY 2018/19 - £35,000.

209. Saracens failed to disclose a copy of the agreement said to have been entered into
between MBN and -and no evidence was provided by Saracens to show any
events that || ihad in fact attended. Mr Velani accepted in oral evidence that,
as MBN was a Connected Party for the purposes of the Regulations, the payments

to [ lllshould have been disclosed to Mr Rogers. This was an oversight, for
which Saracens, through Mr Velani and Mr Wray, apologised.



The issue

210. It is common ground that the payments to | lfe! fe!! to be considered as
Salary pursuant to Schedule 1, para 1(j) of the Regulations, viz: “Any payment in
connection with promotion, media or endorsement work”.

211, Saracens however submits that the payments were arm's length commercial

ab

212.

econd stat

states that he has taken into account all of the para 2(a) factors and identifies the

N
(i) a

(ii)y It did not appear that the remun
to -s and when he performed services for MBN, but rather was paid
as a lump sum and was therefore more likely to be considered Salary (factor

(viii));

(iii) MBN had entered into similar arrangements with other Saracens players and

they were therefore more likely to be considered Salary (factor (xii));



213.

(iv) So far as Mr Rogers could tell, -Nas not promoted by MBN as a

(v)

(ii)

(iii)

sportsman associated with MBN, but rather as a Player from Saracens so that
the payments were more likely to be considered as Salary (factor (xiii)); and

As of March 2018, Premier Team Promotions Limited entered into a
commercial joint venture with Saracens whereby it would take on

responsibility for all commercial aspects of Saracens (factor (xvi)).

ri

arties) “in ex

ry (factor (i));
There is no evidence that the arrangement was negotiated at arm’s length

arrange

arm’s length, r

closel

arrangement was negotiated at around the same time as-laying
Contract. Mr Rogers is, however, aware that-igned a new contract
with Saracens in_ and that a payment of £30,000 was made by

MBN to him on_ Saracens has not provided any evidence

as to when this sum was negotiated or discussed. In the opinion of Mr
Rogers, it is unlikely that the negotiations for a new Playing Contract were not
underway about a month before the contract was concluded. The MBN
payment is therefore more likely to considered Salary (factor (iii));



(iv) MBN is very closely connected to Saracens. Against this background, Mr
Rogers considers that the obligations of-re linked to Saracens by
virtue of MBN's status as a Connected Party (factor (iv));

(v) There is no suggestion that the obligations of MBN are linked to Saracens:
this makes it less likely that the payment should be considered as Salary
(factor (v));

(vi)

(vii I
factor (vii));

(viii) The remuneration is paid as a lump sum and not as and when services are

(ix) not on terms

(x) It is most unusual not to have

term of the arrangement. Tt Saracens’
suggestion that the contract is on a rolling yearly basis or that the term of the
arrangement is different from that of || il'aying Contract. This makes
it more likely that the MBN payment should be considered Salary or, at the

very most, is neutral (factor (x));

(xi) It is a reasonable assumption that MBN (i.e. an agent of Saracens) was
involved in securing the benefit of the arrangement for-this makes it
more likely that the payment should be considered Salary (factor (xi));



(xii) Saracens has entered into similar arrangements with other players of the
Club: this makes it more likely that the payment should be considered Salary
(factor (xii);

(xiii) Mr Rogers maintains his opinion (summarised at para 210 (iv) above) in

relation to factor (xiii);

(xiv)

(xv) -

214. Mr Rogers has also reconsidered factor (xvi) and considers the following to be

(1
n 4.4;

(ii)

(iii) Given the closeness of the relati
how this was a genuine arrangement. However, there is no written contract
and the arrangement was concealed from him for years. Saracens has made
no attempt to show how or when the arrangement was negotiated, how the
figure was arrived at and when (and whether) -ulfilled each of the
obligations for which he was paid.

215. Saracens submits that we should reject Mr Rogers’ conclusion. It says that PRL
accepts that MBN has entered into arm’s length promotional agreements with



hundreds of other sportsmen, including other Saracens players, but inexplicably
singles out the agreement with -and treats payments made to him as
Salary. It says that these payments did not involve a transfer of value to-
in return for playing for Saracens.

216. It also criticises Mr Rogers’ evaluation of the para 2(a) factors as “misconceived”
because he has applied a test of “exceptional circumstances” and has wrongly

BN and Saracens, rather than

217.
f

extended to include Connected Parties “in exceptional circumstances”. We repeat

and w

exercise factor by

entitled to give that fact particular weight in deciding whether the payment of

benefit should be considered Salary.

218. Provided that he has conducted the exercise reasonably, there is no basis for the
Panel to substitute its own judgment. We repeat what we have said at paras 131 to
134 above.

219. In our view, the weighing exercise performed by Mr Rogers led to a conclusion that
fell within the range of reasonable decisions. We add that we would have reached



220.

221,

222.

223.

the same conclusion if we had been deciding the issue for ourselves on the material
before us uninfluenced by Mr Rogers’ decision.

We do not consider that the criticisms made by Saracens undermine Mr Rogers’
conclusion. Although he used the expression “exceptional circumstances”, we do
not consider that he has applied a discrete test of exceptionality. He has applied

the para 2(a) factors in an appropriate manner.

of th

-C

evidence as to the details of the arrangement with MBN.

/1

Salary Cap Year 2017/18

224.

There are three main transactions at issue here:

0 -uy-out of a 20% stake that Mr Wray and Mr Silvester (also a
director of Saracens) held in his home at ||| G -

amount at issue is £319,600.76;

(ii) the exercise by-of the option to purchase 50% of his home from Mr
Wray to which we have already referred. The amount at issue in SCY



2017/2018 is £9044.52. For the reasons that we have given at paras [201]
to [203] above, we reject the challenge to the inclusion of £9044.52 in
Salary; and

(iii) a further sum of £19,000 in respect of Capex Funding, which for the reasons
stated at paras 186 and 187 above should be included in Salary.

225.
this SCY.

The facts

226, _ cens betwe _

227. 1 R v wray and wesive

together with -his was a house in which he lived with his partner. The
pu

228.
rchase
sart by cash. ||l as entered as the
registered proprietor of the property on_ It is common ground
that-as since made all relevant mortgage repayments.

229, This arrangement was disclosed to Mr Rogers in- He determined for the
purposes of SCY 2015/16 that ||fifrad been provided with a benefit falling to
be regarded as Salary for the purposes of Schedule 1, paras 1(g) (any
accommodation or holiday cost) and (p) (any payment in kind which the Player
would not have received if it were not for his involvement with a Club). He



calculated the benefit on the basis of 3% per annum of the 20% of the price which

-ad not paid. This amounted to £8,100. That assessment appears not to
have been challenged by Saracens at that time. Mr Rogers explained at para 98.2
of his first statement that, as | Bl 2s living in the property, he was
benefiting from the whole of it, but had only paid for 80% of it.

230. On 17 May 2019, in consequence of the investigation leading to these proceedings,

231, In summary, -

=

ownership of the property.

233. R -

234. In fact, -greed to pay £333,100.76. This buy-out is recorded in a
Supplemental Deed dated [ li The Supplemental Deed included the

following provisions:

(i) Recital (7) records that, under the original trust deed, Messrs Wray and
Silvester were entitled to £320,000;



(ii) Recital (6) records that a higher price had been agreed: “The Owner has
agreed to purchase the Contributors’ share of the property for £333.100.76
being equal to the Contributors’ total contribution...”

(iii) Clause 1 sets out a schedule for the payment of £333,100.76 in monthly
instalments of £13,500 (£6,750 to each of Messrs Wray and Silvester) and a

final balancing payment of £9,100,76 on || G
(iv) I

the

(v) ]

“Forthwith upon payment of the final instalment due to the Contributors pursuant to
eds of sale.”

(vi) lessrs Wray and Sil

/‘ _

.0sts;

(vii) Clause 8 states:

' 25 2orced to purchase the Contributors’ share of the Property for
£333,100.76 being equal to the Contributors’ total contribution which sum shall be
paid as between the Contributors as to £166,550.38 to Nigel and £166,550.38 as to
Dominic”.

235. It is common ground that || lllpaid the first instalment as agreed pursuant to
the Supplemental Deed, but thereafter, due to problems that it was understood had



236. On_paid the outstanding sums of £159,800.38 due to

each of Mr Wray and Mr Sylvester in full payment of the sums owing to them in

respect of their shares.

237. Mr Roger .

238. Patel

conscered 25 o |

and rewards from Messrs Wray and Silvester to-nd the consideration

1'em to him.

239. first statement, Mr Rogers says:

-
discharged on behalf of -n B Dcsoitc the deferred

discharge of this obligation, ||| JJJEl}2s transferred both the risk and rewards
from Mr Wray and Mr Silvester. The rewards to ||l nc/uded the accrual of
rental income from |l which saracens has confirmed | <tzined
in full. Connected Parties of Saracens therefore conferred a benefit in kind on -
I - Ex-Player, which was the dual benefit of acquiring a share of a
revenue generating asset and being able to discharge his obligation to pay the
consideration 8 months following the time at which it would otherwise have been

due (i.e. the benefit of effectively being loaned the relevant amount)...”



240. On this basis, Mr Rogers assessed that the sum of £319,600.76 (being the total of
the two payments of £159,800.38 due to each of Mr Wray and Mr Silvester)
constituted Salary pursuant to Schedule 1, paragraph 1(s) of the Regulations i.e.:

“Any payment or benefit in kind to an Ex-Player (other than supply to each Ex-
Player of a maximum of four match tickets per Club match) which is not a bona fide
payment for the provision of off-field services by the Ex-Player to the Club such as
has been provided by the Ex-Player to the Club subsequent to the termination or

241,
il fu
said:
---risks and
1s a vendor loan
~ 3 page 212, lines 8 to 20)
242,

N cin the

o
exact sum that they had invested in the property ("which is how the sum is
explained in the contemporaneous documents and Saracens’ letter earlier this
year”). There is no evidence that the increased price was interest for

deferred payment;

(i) The expert evidence states that the sum deferred was a loan: it cannot be
disputed that ||l cceived property worth £319,600.76 in return for no
immediate payment;



(iii) It was doubtful whether-NouId have been able to get such a loan
elsewhere because (a) he already had a very significant mortgage on the
property and (b) he would not have been able to meet any mortgage
payments;

(iv) He “benefitted the sum of £319,600.76 that he would not have been able
otherwise to obtain”; and

(v) _as is clear from the

The issue
243.
eceived 4% |
244, It contends that, on a proper construction of the Supplemental Deed, the 20%

Wray and Silveste _

benefit in kind’

valuation. _was given time to pay, but he had to pay a slightly increased
price in return. It is immaterial that the parties did not describe this as interest.
The objective feature of the bargain was that delayed payment was offset by a
higher price. The delayed payment did not, therefore, involve any net transfer of
value to ||} NI ou'd not obtain the 20% interest until he had paid
the £319,600.76 to Messrs Wray and Silvester. In these circumstances, it is plainly
wrong to characterise this sum as a benefit in kind.



Our conclusion

245.

We do not find it necessary to decide whether, as a matter of law, the agreement
for the sale to || llfcf the 20% interest under which the interest would not be
transferred to him until he paid the final instalment of the purchase price was a
loan. That is because, as we have said, Mr Rogers has said that he regards the

transaction as a “benefit in kind” for the reasons stated at para 242 above.

24¢. D

247.

248.

hat the dif

exact sum that Messrs Wray and Silvester had contributed, and not by reference to

m

Regulat
this is the inclusion in Salary of loans within the meaning of Schedule 1 para 1(d).

In our view, Mr Rogers was right to treat the £319,600.76 as Salary in SCY
2017/18. In the alternative, we consider that he was reasonably entitled to reach
this conclusion on the grounds that it was a benefit in kind. We therefore reject the
challenge to the inclusion of £319,600.76 in respect of_and (for the
reasons given earlier) the inclusion of £9,044.52 in respect of-



Salary Cap Year 2018/19

I £871,505.57)

249. In this SCY, Saracens accepts that there is an overrun of £48,636.89 under
Regulation 10 and it is common ground that it can elect to pay the automatic

“overrun tax” of £24,381.45 under Regulation 10.3.

250.
ers identified as

251. a

.

252. The primary facts relating to-are not controversial:

0 —
B -

(i) on I Vessrs \
30% stake for_; and

(iii) In negotiating the purchase price, the investors made use of an independent

valuation provided by PwC. The valuation was a draft, but in near final form

in_. The valuation was formally signed off in_.

253. Mr Rogers accepts that the share purchase was genuine, but he maintains that the
true market value of the shares was|JJl} which was the mid-point in the
range of valuations that PRL obtained from its accountants, Saffery Champness.



254.

255.

256.

At paras 308 to 312 of his first statement, Mr Rogers explains how he arrived at his
figure of £800,000 for overpayment. In June 2019, he sought advice from Mr Patel
of Saffery Champness. Mr Patel produced a report showing how he arrived at an
adjusted valuation range for the 30% shareholding in -of between ||| N

and [ =< 2 valvation of | He a1so sought advice from Mr

Elliott (who is a sports, media and entertainment consultant). Mr Elliott’s report

supported a valuation at the bottom end of the range advised by Mr Patel. Mr
I -poi e

r Wray have describec

good price, although they recognise that there are risks involved. Mr Wray gave

eaching the view t [N

In the witness statement that accomg
valuation that he had received from Saffery Champness (and to a lesser extent on
the valuation of PwC). In its response to the Charge, Saracens rejected the

allegation of overpayment for the shares on the grounds that:
(D) Mr Rogers had failed to have any regard to the Schedule 1 para 2(a) factors;

(i) Having regard to these factors, the payment for the shares should be
excluded for the purposes of determining Salary; and



(iii) Mr Rogers’ approach was wrong in principle for reasons which have been
more fully developed in the evidence and argument before us and which we
discuss below.

257. Mr Rogers responded to these points in paras 90 to 102 of his second witness
statement. He says at para 92 that he did consider the para 2(a) factors and,

having done so, chose not to exercise the power to exclude conferred on him. At

se

likely to be considered Salary;

2t was entered into on_ -
B tcred into a new P I

arrangements were negotiated at about the same time;

d (v): these

I - o -

therefore more likely to be considered Salary;

94.7 Factor (ix): the arrangement was not on terms typical of contracts of the
type because it was overvalued by £800,000. This was not normal or typical,
but was highly unusual in rugby. It was therefore more likely to be

considered Salary;

94.8 Factor (x): the arrangement was for a period of- whereas-

playing contract was for a term of |} 1t was therefore more likely to be
considered Salary;



258.

94.9 Factor (xi): Messrs Wray, Silvester and Leslau are agents of Saracens and
were, on their own evidence, involved in securing the benefit of the
arrangement for [t is therefore more likely to be considered Salary;

94.10 Factor (xii): Mr Rogers did not understand Saracens to have concluded any
similar arrangements with other players. This made is less likely that the

arrangement should be considered as Salary;
94.11 Factor (xiii): this factor is ir

94.12 Factor (xi

ht"];
nt:

The arrangement wa

contemporaneously dis

The employment paymr -

a player of his ability and experience.”

o} says:

reholding in -)

ormal basis for remuneration of the player was
low. Despite the requirements to report and the opportunity to consult with me, no
step was taken to do so. It seems to me that the investors either must or ought to
have known that they were overpaying, and that they overpaid anyway because the
player was at the Club and was being underpaid normally (and I note that the-
arrangement and the player's playing contract appear to have been being
negotiated at around the same time). Whether the investors did or not, there was
in my view plainly an overvaluation because the basis for the PwC valuation was
incorrect and did not include factors that an arm’s length investor would require

before investing, and so arrived at too high a figure. Investors can take whatever



approach they want in other circumstances, and have valuations done on whatever
basis, and ignore them entirely if they prefer, but they cannot do that when they
are subject to the Regulations which treat payments from Connected Parties to
players as salary unless I form the view under paragraph 2(a) that they should be
excluded. This and all the other factors taken all together seem to me to be an
entirely reasonable basis on which to form the view that this Connected Party
transaction constituted salary under paragraphs 1(m) and (p) which should not be

excluded from salary under paragraph 2(a).”

259.

260, he submission thal

ice of this elaboration.
261. The fundamental point made by PRL is that it was plainly not unreasonable for Mr

n of the

262. gers to decide that
ant of £800,000. The words in para 2(a) of

Schedule 1 that we have underlined at para 122 above must be given proper effect.

This means that we have to allow the SCM a margin of appreciation. It is not for

the Panel to substitute its valuation as if it were determining it without giving any
weight to Mr Rogers’ conclusion. If we consider that Mr Rogers’ conclusion on the
valuation was reasonably open to him, then there is no basis for disturbing that
conclusion. Valuation is not a science. The question whether the investors acted

reasonably in agreeing to pay_was a material consideration for Mr



263.

264.

265.

266.

267.

Rogers to take into account. But the fundamental question is whether Mr Rogers
was reasonable to conclude that_overvalued the shares by £800,000.

In our view, Saracens has to say that the only valuation that Mr Rogers could
reasonably have decided to be the true market value was the |||l that the
investors agreed to pay. Contrary to what Saracens says at para 139 of its closing

written submissions, PRL does not have to say (and does not say) that the

I valuation of

- ept their

ers were

nless there was something obviously wrong
with Mr Patel’s valuation, Mr Rogers was reasonably entitled to rely on it. Saracens
did not identify any flaws in or otherwise challenge Mr Patel’s valuation. They did
not call PwC to give evidence in support of its valuation or criticise that of Mr Patel.
In these circumstances, we conclude that Mr Rogers was reasonably entitled to rely

on the range of valuations set out in Mr Patel’s report and arrive at a mid-point

figure of R

Much has been made by Saracens of the statement by Mr Rogers at para 95 of his
second statement that the investors must or ought to have known that they were



268.

269.

270.

overpaying, and that they overpaid anyway because [ JJll}vas being underpaid
as a player. It is said that PRL is therefore alleging (or at least insinuating) that the
investors knowingly and fraudulently overpaid for the shares in - and the
purpose of the overpayment was to compensate -or the fact that he was

underpaid salary.

Saracens says that this line of argument should be rejected for three reasons:

()

at

(i) - -

(iii) The alleged conspiracy has no evidential foundation. It is incoherent and

: bec

shares on the basis of the Saffery Champness report. see paras 308 to 312 of Mr

f Saracens’ complaint is that the conspiracy
allegation formed no part of the Charge and the material that accompanied the
Charge. For this reason, we propose to give no weight to Mr Rogers’ evidence on

the conspiracy allegation.

Leaving the alleged conspiracy out of account, we are satisfied that, relying on the
Saffery Champness report, Mr Rogers was reasonably entitled to conclude that the
purchase price for the-shares was above the true market value to the extent of
£800,000. We emphasise that we are not saying that we find that the market value



of the shares was in fact [} We are saying that it was reasonably open to
Mr Rogers to come to that conclusion in all the circumstances. The scheme of
Schedule 1 para 2(a) is to give the SCM a margin of appreciation in relation to
matters of this kind.

Conclusion on the three SCYs

271.

(A) T

272.

material parts of which are as follows:

h of the
10.3 at the following values:
Level of Overrun Overrun Tax
£0 to £49,999.99 £0.50 for every £1 overspend
£50,000 to £199,999.99 £1 for every £1 overspend
Over £200,000 £3 for every £1 overspend

11 Breaches of the Regulations



11.1

12

14

14.1

14.3

Breach of Salary Ceiling

Any breach of the Regulations in relation to Salary exceeding the Senior
Ceiling by £350,000 or more or the Academy Ceiling by £5,000 or more shall
be dealt with in accordance with the procedures set out in Regulation 12.

[See para 116 above]

Penalties for Breach of the Regulations

gulation

of a Failure to Co-
the penalty
appropriate penalty the Disciplinary Panel will apply the penalties set out in
Regulation 14.3 - 14.5 below but the Disciplinary Panel shall be entitled to
npose a penal
- 14.5 whe

Breach of Senior Ceiling

| concludes that a Club has exceeded the Senior
Ceiling by £350,000 or more for a Salary Cap Year governed by the
Regulations the following penalties shall apply:

(a) The Club must bear all of the reasonable Costs incurred by PRL in
connection with that breach or breaches, such reasonable sum to be
assessed by the Disciplinary Panel...



(b)

(c)

For every £1 exceeding the £350,000 Overrun threshold a fine of £3 is
payable by the Club for the Salary Cap Year being considered by the
Disciplinary Panel (in addition to any Overrun tax payable).

In addition to the financial penalties set out in (a) and (b) above, if the
Disciplinary Panel concludes that the overspend is such that the Salary
paid during any Salary Cap Year governed by the Regulations exceeds

the Senior Ceiling by the levels set out below, then subject to

£0 to £349,999.99 0
£350,000 to £399,999.99 5
£400,000 to £449,999.99 10
£450,000 to £499,999.99 15
£500,000 to £549,999.99 20
.99 25
.99 30
Over £650,000 35

The Salary Cap Year in which the points penalty will be applied shall be

determined as follows:

(i) If the Disciplinary Panel or, in the event the Disciplinary Panel’s
decision is challenged in accordance with Regulation 13, the
Tribunal reaches its decision prior to the first match of round 22
of the Aviva Premiership in any Season, the points penalty will be
applied during that Season with immediate effect; or



(if) If the Disciplinary Panel or, in the event the Disciplinary Panel’s
decision is challenged in accordance with Regulation 13, the
Tribunal, reaches its decision during or after round 22 of the
Aviva Premiership in any Season, the points penalty will be
applied at the commencement of the next Season.

(d) The points sanctions dictated by Regulation 14.3(c) represent the

starting point and the Disciplinary Panel shall have the discretion to

Reckless, Neglige -

Whether the C

Regulations before; and

(iv) Whether the ClL -

operate during the Disciplinary Process.

For any size of excess

the Disciplinary Pane

n to

(i) impose any financial penalty on the Club; and

(i) decide that the Club will have its Senior Ceiling for the
subsequent Salary Cap Year reduced by an amount to be
determined by the Disciplinary Panel...”

The sum of £350,000 referred to above relates to SCY 2018/19. The
corresponding figure for SCY 2016/17 is £325,000.



(B) The correct approach to penalties

PRL’s case

273. PRL submits that the discretion conferred by Regulation 14.2 to depart from the
starting point penalties stated in Regulation 14.3 does not confer on the Panel a
general or broad discretion as to penalty. At para 188 of its Written Submissions, it

says:

egulations.

I, protecting against

specified sanctions once that threshold is exceeded (the 14.3(a) costs obligation,

ery £1

€ Cco

reputation of the competition among t

damaged.

188.3 Regulation 14.2 in these circumstances provides an exception for
extraordinary circumstances not contemplated when the specified sanctions were
agreed. There are no such extraordinary circumstances here. The application of the
specified sanctions would be neither unfair, nor contrary to the spirit or purpose of

the Regulations.

274. PRL’'s case on sanction is developed by Mr Rogers in his two withess statements. At

para 12 of his second statement, Mr Rogers says:



“I disagree with the suggestion that the Club has been open and transparent. In a
number of ways, addressed below, Saracens has over the years been reckless in its
approach to the Salary Cap and the related rules and has frequently crossed the
line into breach. At best, the Club appears to accept the risk of breaching it. This
has been compounded by a reluctance to co-operate and a failure to communicate
information”,

275. PRL submits that there is no basis for decreasing the points sanctions that would

276.

277.

278.

279.

ate charge.

discretion
to be exercised where the Panel concludes that the penalty that would follow from

exceptional
circumstances”. The only constraints «
If.

It is essential to fairness that any penalty reflects (i) the substance, rather than the
form, of the breach; and (ii) the mental state associated with the breach. As
regards (i), the spirit of the Regulations requires there to be a focus on the
substance and not technicalities. The spirit of the Regulations is to capture within
Salary all transfers of value to Players in return for playing for the Club, no matter
how they may be dressed up. Moreover, Regulation 2.2 states that the objectives

of the Regulations are to be achieved in “an appropriate and proportionate



280.

281.

manner”. Proportionality requires that the penalty be tailored to the content and
circumstances of the breach. A fair and proportionate penalty is not arrived at by
applying a mechanistic approach to the calculation of Salary and treating all
amounts falling with the Schedule 1 definition as if they are in substance the same
thing.

As to (ii), a deliberate breach should attract a higher penalty than a reckless

breach, and a reckless

Saracens says:

a. It is no part of the s
substantial financial (let alone points) penalties for technical breaches
that did not involve payments equivalent to salary i.e. the transfer of
value for playing rug

genuine loans.

b. | will note thi

treated as Salary, pun year, there is an
obvious unfairness and a distortion of the level-playing field between
clubs (contrary to the objective in Article 2.2(c)). If, by contrast, a
genuine loan is excluded from the overspend for the purpose of
calculating the appropriate penalty, there is no prejudice to anyone: if
the loan is later not repaid (for whatever reason), the consequences of
this can be addressed in the Salary Cap Year when repayment should

have occurred.

C. A penalty calculated on the basis of treating a loan as a gift would
overstate dramatically any actual transfer of value and run contrary to



the objective of ensuring a level playing field. The purpose of the
discretion as to penalty in Article 14.2 is to ensure that technicalities do
not trump substance.

d. As regards the share purchase in- it would be unfair and contrary
to the spirit of the Regulations to punish the investors for taking a
different view from Mr Rogers as to the value of the shares in the

company, not least given that the price that they paid accords with an

(i) ether

282. For the reasons set out in our detailed findings above, we have resolved the issues

o 33

) 1 £363,404.97

° -payment: £23,950

283. Taking into account the headroom of £206,334.00 that was available to Saracens in
the SCY, we find that the total overspend for SCY 2016/17 was £1,134,968.60.
We should explain that headroom in this context is the difference between the
Senior Ceiling set in any SCY and the amount of spend as certified by auditors
appointed by the SCM in that SCY.



284. An application of Regulations 10 and 11 results in the following starting point
sanctions:

Regulation 10.3 overrun tax

£0.5 for every £1 overspend up to £50,000 = £25,000

= £150,000
= £375,000

£550,000

285. In addition to these financial sanctions, a starting point deduction of 35 league

).

286, issues

. _payment: £319,600.76
o -2y ent: £9,044.52

MBN payment: £30,000

. Capex contributions: £19,000

287. Taking into account headroom of £279,395.48 available to Saracens in this SCY, we
find that the total overspend for SCY 2017/18 was £98,249.80.



288. An application of Regulation 10 results in the following starting point sanction:

Regulation 10.3 overrun tax

£0.5 for every £1 overspend up to £50,000 = £25,000
£1 for every £1 overspend up to £200,000 = £48,249.80
289.
SCY 2018/19
290.
in this SCY as follows:
- -t £800,000
[ )
291,
292, ordingly find

L9 was

293. An application of Regulations 10 and 11 results in the following starting point

sanctions:

Regulation 10.3 overrun tax

£0.5 for every £1 overspend up £50,000 = £25,000



£1 for every £1 overspend up to the next £200,000

£3 for every £1 overspend up to the next £350,000

Regulation 14.3(b) overspend penalty

£3 for every £1 exceeding the first £350,000

294.

points is di

Failure to co-

295.

non-

Non-disclosure
Non-
Non-

Non-

Year
2015/2016
2016/2017

2017/2018

Number

10

£150,000

£450,000

£625,000

=  £1,669,516.71

Total £2,294,516.71

35 league
Financial sa
Reg 11.3(c) £100
Reg 11.3(c)
Total
£12,600

296. It follows from these conclusions that, if we were to accept PRL’s submissions and

apply a strict mathematical approach cumulatively to each of the three SCYs, we

would impose the following total sanctions:

Financial penalty: £5,360,272.31.

Points deduction: 70 league points.



(if) Should we exercise the discretion to impose different penalties?

297. The first issue we have to resolve is the nature of the discretion that is conferred by

298.

299.

300.

Regulation 14. Regulation 14.3(d) provides a discretion to increase or decrease the
points sanction that would result from a strict application of the table set out in
Regulation 14.3(c) taking into account the four specified (and no other) factors.

Regulation 14.3(e) gives the Panel a discretion to impose sanctions additional to the

et out

scretion may on

conferred by Regulation 14.2 to impose a penalty which is less than that set out in

view ™.

ild

penalty that results from the first stage and to decide whether to exercise the
discretion conferred by Regulation 14.2 to that penalty. We shall say no more
about Regulation 14.3(e) because PRL does not contend that the penalties that

result from a strict application of Regulation 14.3 should be increased.

We start, therefore, with Regulation 14.3(d). We accept the submission of PRL that
the four factors do not justify a decrease in the points deduction. We take the
factors in turn:



301.

302.

303.

) Far from admitting any breach giving rise to the points deduction, Saracens
has contested them all and even contended that the Regulations are
contrary to Competition law and illegal;

(i)  We accept that the breaches were not deliberate, but in our view they were
reckless: we agree with the assessment made by Mr Rogers at para 12 of his
second witness statement (see para 274 above). At the very least, they

were negligent;

(i)

(iv)
-operated with h

SS.

Saracens must have known that there was a risk that at least some of the
transactions that it and its Connected Parties entered into with Players might be
included in Salary by the SCM. In our opinion, it acted recklessly in entering into

these transactions without consulting him and seeking to elicit his views.

Regulation 6.13 gives Clubs the right to seek clarification from the SCM of the
meaning or applicability of the Regulations. Saracens’ failure to do this was all the
more serious in the light of the 2015 settlement (and the facts that led to it) which
we have already mentioned.



304.

305.

306.

307.

In sporting parlance, Saracens had been issued with a clear "Yellow Card" in 2015
and the onus was then plainly on it to ensure that it stayed firmly within the
Regulations, and to seek clarification from the SCM if it was in any doubt as to
whether it was doing so. Again, the repeated failure to disclose breaches, which it

has admitted, make the position all the more stark.

In our view, following the settlement Saracens should have ensured that it and its

need.

e points penalty.

provides an ext

ions were agreed’

Regulations. To some extent, the two Regulation 14.2 criteria for reducing the
penalties set out in Regulations 14.3 to 14.5 march together. Fairness is not to be
considered in a vacuum. If a strict application of the penalties leads to a result
which seems harsh, that of itself is unlikely to mean that the punishment is unfair,
still less that it is not within the spirit and underlying purpose of the Regulations. It
is important to keep in mind that all the Regulations are carefully worked out and
reviewed with the agreement of the Clubs. The process is described in detail in the
witness statement of Mark McCafferty, who was the CEO of PRL from 2005 until
2019. There is a Salary Cap Sub-Committee which meets several times during



308.

309.

310.

311.

each season. It considers whether amendments are required to the operation of
the salary cap and makes recommendations to the PRL board. The Regulations as
amended from time to time are designed to achieve their underlying purpose as
expressed in Regulation 2.2.

Saracens’ principal complaint is that some, if not all, of the breaches that we have

found proved were “technical” breaches which did not involve transfers for value for

the Regulations.

Schedule 1 contains such detailed (and arguably technical) definitions of what is

2 1 para 2(a)(xvi).

is cle:

reasonable. The Regulations also contain detailed rules for determining the penal
consequences that flow from a breach. The penalties are graduated according to the

degree of the breach.

The careful structure of the penalty provisions is aimed at achieving the Regulation
2 objectives in a proportionate manner: hence the overrun resulting only in overrun
tax; the overspend resulting in a table of fines and penalty reduction which reflects
the level of overspend; and breaches of a deliberate or reckless character risking
additional points deductions or financial penalty.
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313.

314.

315.

316.

This is important because, as we have said, the question of whether a penalty is
unfair or is not within the spirit or underlying purpose of the Regulations cannot be
considered in a vacuum. It must be considered against the background of (i) the
detailed definition of what constitutes Salary, (ii) a carefully calibrated set of
stepped penalties; (iii) a focused exercise of discretion under Regulation 14.3(d);

and (iv) a residual exercise of discretion under Regulation 14.2. The scope of the

mperr

Saracens also submits that the objective described in Regulation 2.2(e) (combined
appropriate and proportionate’

are

can all be characterised as merely negligent. Its failure to co-operate with Mr
Rogers and to seek clarification was egregious, particularly in the light of the events
leading up to the 2015 settlement. It took risks and is now paying the price for

doing so.

Secondly, it is not the case that one Club can escape the appropriate sanction in
accordance with the Regulations on the basis that the sanction might hinder that
Club in its ambitions in European Competitions. The aim of the Regulations is to
bring about a financially secure and competitively balanced PRL Competition in a
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318.

319.

way that enables the Clubs also to compete in European Competitions, through the
Clubs’ compliance with the Regulations, and not by allowing a Club’s breach to go
unpunished at the appropriate level.

We consider that there is nothing unfair or contrary to the spirit and underlying
purpose of the Regulations in imposing penalties in accordance with the

Regulations; and in particular in imposing a reduction of 35 points in each of SCY

e manner”. We regard the

2016/17 and SCY 2018/19 were not isolated; and (iv) the fact that Saracens
exceeded the Senior Ceiling by very lc
0 in
9.)

Regulations. We are conscious that the breaches were not deliberate. It is true
that, by failing to disclose documents and co-operate, Saracens was largely
responsible for the fact that the Charge encompassed three SCYs. Nevertheless,
we have to have regard to totality. In our view, a total deduction of 70 points is
neither appropriate nor proportionate. We consider that a total of 35 points is
sufficient to mark the seriousness of the breaches. It is not in dispute that it is
open to the Panel to impose concurrent penalties. We therefore impose concurrent
deductions of 35 points in respect of SCYs 2016/17 and 2018/19.
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321.

322.

323.

We would add that we have also had regard to the fact that Regulation 16 provides
a plea bargain process whereby Clubs can seek to mitigate the sanction that would
otherwise result from a breach of the Regulations. We do not understand that
Saracens opted to follow or explore this procedure. Rather, they have contested all
material points, including challenging the lawfulness of the Regulations. It was, of
course, entitled to challenge the case advanced by PRL. But having done so
unsuccessfully, it has lost the mitigation of a plea that would otherwise have been

available to it.

,272.31.

7 and 35 points in S

In Appendix 3, we have set out a bri

publish in accordance with Regulation 16.4.



Rt Hon Lord Dyson (Chair)

Aidan Robertson QC

Jeremy Summers

4 November 2019

London (UK)



APPENDIX 1

THE CHARGE
Charge issued pursuant to I 12,1 of the Salary Regulations (the
1.
2

2.
3.

3.1 tt

3.2 y

threshold (in 2016/17 £325,000) shall be dealt with in accordance with the

procedures set out in Regulation 12",

3.3 The Saracens Certification for 2016/17 provided for a total Salary for Senior
Players of £5,597,445. Following consideration and final adjustment by PwC,
the total Salary for Senior Players was adjusted to £5,664,516.

3.4 On the basis of the above, following adjustment by PwC, total Salary for Senior
Players was under the Senior Ceiling by £335,484.



3.5 As a result of my investigation, I am of the reasonable opinion that a further
undeclared sum of £1,440,452.60 was paid in Salary by the club in 2016/17.

3.6 At Annex 1 to my statement, I set out a summary table which provides a total
for the undeclared sums paid in Salary in Salary Cap Year 2016/17. The table
refers to the relevant paragraphs of my statement that set out the facts and

documents that I rely upon.

3.7

A
Certification
| Adjustments
D Headroom (A, less C) (£335,484)
E
rior Ceiling (D,

I am of the reasonable opinion that Saracens has, in breach of Regulations 3 and
11.1 of the Regulations, exceeded the Senior Ceiling by £350,000 or more in
respect of Salary Cap Year 2018/19.

In that regard:

5.1 Regulation 3.1(a) provided that the Senior Ceiling for Season 2018/19 was
£6,400,000.



5.2

5.3

5.4

5.5

5.6

5.7

Regulation 11.1 provided that: “Any breach of the Regulations in relation to
Salary exceeding the Senior Ceiling by £350,000 shall be dealt with in
accordance with the procedures set out in Regulation 12”.

Saracens Declaration for 2018/19 provided for forecast total Salary for Senior
Players of £6,224,365.51.

. The table

As such, Saracens exceeded the Senior Ceiling in Salary Cap Year 2018/19 by



APPENDIX 2
EXTRACTS FROM SCHEDULE 1 TO THE REGULATIONS

“Salary” means, for the purposes of compliance with the Senior Ceiling and the

nefit in kind,

any Connected

(a)

yalty payment, preferre
(d)
(p) t in kind wt

3 Club;

(s) any payment or benefit in kind to an Ex-Player (other than the supply to each
Ex-Player of a maximum of four match tickets per Club match) which is not a
bona fide payment for the provision of off-field services by the Ex-Player to the
Club, such services being provided by the Ex-Player to the Club subsequent to
the termination or expiry of his playing contract with the Club;



2. For the avoidance of doubt, the following are excluded for the purposes of
determining total Salary:

(a) any payments or benefits in kind in connection with an individual sponsorship,
endorsement, merchandising, employment or other individual arrangement
between a Player (or any Connected Party of a Player) and any Connected

Party of the Club or Third Party which the Salary Cap Manager reasonably

) if

\Z

(iii)  if the arrangement was negotiated at or around the same time as the

it will be r

(v) if the obligations of the
arrangement are linked to the Club, it will be more likely to be

considered Salary;

(vi) if the Player will be required to perform his obligations under the
arrangement either wholly or partly at the direction of his Club, it will be

more likely to be considered Salary;



(vii)

(viii)

(ix)

(x)

(xiii)

(xiv)

if the Player will be required to perform his obligations under the
arrangement in his Club’s playing kit or other Club apparel, it will be
more likely to be considered Salary;

if the remuneration under the arrangement will be payable to the as and
when services are performed by the Player for the Connected Party /
Third Party (as opposed to in a lump sum or), it will be less likely to be

considered Salary;

play

or indirectly, in securing for the Player the benefit of the arrangement, it

0 be considered Salary;

d Party/Third Party as a
:d with the Connected Party/Third Party as
opposed to being promoted as a Player from his Club, it will be less

likely to be considered Salary;

if the arrangement is with a Connected Party to a Club sponsor, it will be

more likely to be considered Salary;



(xv) if the remuneration payable to the Player exceeds the market value of
the services to be provided by the Player pursuant to the arrangement,
it will be more likely to be considered Salary; and

(xvi) any other matter that, in the opinion of the Salary Cap Manager in his

absolute discretion, ought to be taken into account...



APPENDIX 3
SUMMARY OF THE PANEL'S DECISION

an
appropriate i
(i)
(ii) n Clubs’ costs;
(iii) _ L lubs;
(iv) tive Aviva Prem
(v) sean Competitions.

Cap

Year (SCY). A Club which exceeds the cap is liable to be fined and suffer a
deduction of league points in accordance with a carefully graduated scheme which is
frequently reviewed by Premier Rugby Limited. The Clubs support the cap and the
scheme. These penalties are considered to be necessary if the objectives are to be

met.

The Salary Cap Manager (SCM) has important functions to perform in connection
with the operation of the Regulations. These include determining what payments or



benefits in kind to Players should be excluded from Salary. An important part of the
scheme is that the Clubs are obliged to co-operate with the SCM and make
disclosure to him of all contracts and arrangements that the Clubs enter into with
their Players. This is required to enable him to monitor compliance with the

Regulations and oversee the audit process that he is required to undertake.

the Regulations:

(1)

(i)

eague points).

5. The Panel has declined to exercise its discretion to reduce the financial penalty.

aunched a

7. The Panel has explained in detail why it considers Saracens’ breaches to be very

serious. The main points are:

(i) Saracens continually and recklessly failed to comply with its obligations to co-
operate with the SCM. This failure was all the more serious because in 2015
Saracens settled an earlier charge by PRL of failing to co-operate with the
SCM;



(ii) the breaches in SCYs 2016/17 and 2018/19 were several and not isolated; and

(iii) the breaches involved Saracens massively exceeding the cap for these two
years. The caps were £325,000 (SCY 2016/17) and £350,000 (SCY 2018/19).

Despite its refusal under Regulation 12.3(d) to reduce the starting point specified

for a points sanction, the Panel has exercised its discretion under Regulation 14.2,

two sanctions of 35 points

d that such a

saracens is fined a total 5,
the three SCYs and a total deduction of 35 league points for the SCYs 2016/17 and
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